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§139.8 Target economic sectors.

Job/Training under the IPPCTP will
be authorized for preferred economic
sectors prescribed by the Department
of State, upon agreement of FAS and/
or T&EA. As noted in §139.3, the list
will be published in the FEDERAL REG-
ISTER, as will additions or deletions. In
the case of participants under
§139.5(d)(2), the Program Adminis-
trator, with the approval of the De-
partment of State, is authorized to ap-
prove different employers in different
economic sectors.

[66 FR 52506, Oct. 16, 2001]
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Subpart A—General

§140.1 Purpose.

(a) This part implements Section 487
of the Foreign Assistance Act of 1961,
as amended (22 U.S.C. Sec. 2291f).

(b) Section 487(a) directs the Presi-
dent to ‘‘take all reasonable steps’ to
ensure that assistance under the For-
eign Assistance Act of 1961 (FAA) and

§140.3

the Arms Export Control Act (AECA)
“is not provided to or through any in-
dividual or entity that the President
knows or has reason to believe’’:

(1) Has been convicted of a violation
of, or a conspiracy to violate, any law
or regulation of the United States, a
State or the District of Columbia, or a
foreign country relating [to] narcotic
or psychotropic drugs or other con-
trolled substances; or

(2) Is or has been an illicit trafficker
in any such controlled substance or is
or has been a knowing assistor, abet-
tor, conspirator, or colluder with oth-
ers in the illicit trafficking in any such
substance.

§140.2 Authorities.

Authority to implement FAA Section
487 was delegated by the President to
the Secretary of State by E.O. 12163, as
amended, and further delegated by the
Secretary to the Assistant Secretary of
State for International Narcotics and
Law Enforcement Affairs by Delega-
tion of Authority No. 145, dated Feb. 4,
1980 (45 FR 11655), as amended.

§140.3 Definitions.

The following definitions shall apply
for the purpose of this part:

(a) Convicted. The act of being found
guilty of or legally responsible for a
criminal offense, and receiving a con-
viction or judgment by a court of com-
petent jurisdiction, whether by verdict
or plea, and including convictions en-
tered upon a plea of nolo contendere.

(b) Country Narcotics Coordinator. The
individual assigned by the Chief of Mis-
sion of a U.S. diplomatic post, in con-
sultation with the Assistant Secretary
of State for International Narcotics
and Law Enforcement Affairs, in each
foreign country to coordinate United
States government policies and activi-
ties within a country related to coun-
ternarcotics efforts.

(c) Covered assistance. Any assistance
provided by an agency of the United
States government under the FAA or
AECA, except that it does not include:

(1) Assistance that by operation of
the law is not subject to FAA Section
487, such as:

(i) Disaster relief and rehabilitation
provided under Chapter 9 of Part I of
the FAA; and
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§140.4

(ii) Assistance provided to small
farmers when part of a community-
based alternative development pro-
gram under Part I or Chapter 4 of Part
II of the FAA;

(2) Assistance in a total amount less
than $100,000 regarding a specific activ-
ity, program, or agreement, except
that the procedures in §140.8 for recipi-
ents of scholarships, fellowships, and
participant training shall apply regard-
less of amount. However, assistance
shall be deemed covered assistance re-
gardless of amount if the agency pro-
viding assistance has reasonable
grounds to suspect that a covered indi-
vidual or entity may be or may have
been involved in drug trafficking; or

(3) Payments of dues or other as-
sessed contributions to an inter-
national organization.

(d) Covered country. A country that
has been determined by the President
to be either a ‘“‘major illicit drug pro-
ducing” or “‘major drug-transit’” coun-
try under Chapter 8 of Part I of the
FAA. The list of covered countries is
submitted to Congress annually and set
forth in the International Narcotics
Control Strategy Report.

(e) Drug trafficking. Any activity un-
dertaken illicitly to cultivate, produce,
manufacture, distribute, sell, finance
or transport, or to assist, abet, con-
spire, or collude with others in illicit
activities, including money laundering,
relating to narcotic or psychotropic
drugs, precursor chemicals, or other
controlled substances.

(f) Money laundering. The process
whereby proceeds of criminal activity
are transported, transferred, trans-
formed, converted, or intermingled
with legally acquired funds, for the
purpose of concealing or disguising the
true nature, source, disposition, move-
ment, or ownership of those proceeds.
The goal of money laundering is to
make funds derived from or associated
with illicit activity appear to have
been acquired legally.

(g) Narcotics offense. A violation of, or
a conspiracy to violate, any law or reg-
ulation of the United States, a State or
the District of Columbia, or a foreign
country relating to narcotic or psycho-
tropic drugs or other controlled sub-
stances.
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Subpart B—Applicability

§140.4 Applicability.

Except as otherwise provided herein
or as otherwise specially determined by
the Secretary of State or the Sec-
retary’s designee (except that decisions
on notification and/or disclosure shall
in all cases be subject to the provisions
of §§140.13 through 140.14), the proce-
dures prescribed by this part apply to
any ‘‘covered individual or entity,”
i.e., any individual or entity, including
a foreign government entity, a multi-
lateral institution or international or-
ganization, or a U.S. or foreign non-
governmental entity:

(a)(1) That is receiving or providing
covered assistance as a party to a
grant, loan, guarantee, cooperative
agreement, contract, or other direct
agreement with an agency of the
United States (a ‘‘first-tier’’ recipient);
or

(2) That is receiving covered assist-
ance

(A) Beyond the first tier if specifi-
cally designated to receive such assist-
ance by a U.S. government agency; or

(B) In the form of a scholarship, fel-
lowship, or participant training, except
certain recipients funded through a
multilateral institution or inter-
national organization, as provided in
§140.7(c); and

(b)(1) That is located in or providing
covered assistance within a covered
country or within any other country,
or portion thereof, that the Secretary
of State or the Secretary’s designee
may at any time determine should be
treated, in order to fulfill the purpose
of this part, as if it were a covered
country; or

(2) As to which the agency providing
assistance or any other interested
agency has reasonable grounds to sus-
pect current or past involvement in
drug trafficking or conviction of a nar-
cotics offense, regardless of whether
the assistance is provided within a cov-
ered country.

Examples: (1) Under a $500,000 bilateral
grant agreement with the Agency for Inter-
national Development providing covered as-
sistance, Ministry Y of Government A, the
government of a covered country, enters into
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a $150,000 contract with Corporation X. Min-
istry Y is a covered entity. However, Cor-
poration X is nmot a covered entity because
the contract is not a direct contract with an
agency of the United States.

(2) Under a $1,000,000 grant from the De-
partment of State providing covered assist-
ance, Corporation B makes a $120,000
subgrant to University Y for the training of
12 individuals. If Corporation B is located in
or providing assistance within a covered
country, it is a covered entity and the 12 in-
dividuals receiving participant training are
covered individuals. University Y is not a
covered entity.

(3) University C, which is not located in a
covered country, receives a $1 million re-
gional assistance research project grant from
the Agency for International development,
$80,000 of which is provided for research in
covered countries. University C is not a cov-
ered entity. (However, if $100,000 or more
were provided for research in a covered coun-
try or countries, or if University C were lo-
cated in a covered country, then University
C would be a covered entity.)

Subpart C—Enforcement

§140.5 Overview.

This subpart sets forth the enforce-
ment procedures applicable pursuant to
§140.4 to the various types of covered
individuals and entities with respect to
covered assistance. Section 140.6 estab-
lishes the procedures applicable to for-
eign government entities, including
any such entity that is covered by the
definition of a ‘‘foreign state’’ set forth
in the Foreign Sovereign Immunities
Act, 28 U.S.C. Sec. 1603(a). Section 140.7
establishes the procedures applicable
to multilateral institutions and inter-
national organizations. Section 140.8
establishes the procedures applicable
to recipients of scholarships and fel-
lowships and participant trainees. Sec-
tion 140.9 establishes the procedures
applicable to non-governmental enti-
ties. Section 140.10 sets forth additional
procedures applicable to intermediate
credit institutions. Sections 140.11
through 140.14 contain general provi-
sions related to the enforcement proc-
ess.

§140.6 Foreign government entities.

(a) Determination Procedures. (1) The
Country Narcotics Coordinator shall be
responsible for establishing a system
for reviewing available information re-
garding narcotics offense convictions

§140.6

and drug trafficking of proposed assist-
ance recipients under this section and,
except under the circumstances de-
scribed in §140.6(a)(6), determining
whether a proposed recipient is to be
denied such assistance or other meas-
ures are to be taken as a result of the
application of FAA Section 487.

(2) Prior to providing covered assist-
ance to or through a proposed recipi-
ent, the agency providing the assist-
ance shall provide the Country Nar-
cotics Coordinator in the country in
which the proposed recipient is located
or, as appropriate, where assistance is
to be provided, the information speci-
fied in §140.6(a)(3) in order that the
Country Narcotics Coordinator may
carry out his or her responsibilities
under this part.

(3) In each case, the agency proposing
the assistance shall provide to the
Country Narcotics Coordinator the
name of each key individual within the
recipient entity who may be expected
to control or benefit from assistance as
well as other relevant identifying in-
formation (e.g., address, date of birth)
that is readily available. If a question
arises concerning who should be in-
cluded within the group of key individ-
uals of an entity, the agency providing
the assistance shall consult with the
Country Narcotics Coordinator, and
the decision shall be made by the Coun-
try Narcotics Coordinator. If the agen-
cy proposing the assistance disagrees
with the Country Narcotics Coordina-
tor’s decision regarding who should be
included within the group of key indi-
viduals, the agency may request that
the decision be reviewed by the Assist-
ant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs in consultation with
other appropriate bureaus and agen-
cies. Any such review undertaken by
the Assistant Secretary of State for
International Narcotics and Law En-
forcement Affairs shall be completed
expeditiously.

(4) Within fourteen calendar days
after receiving the name of a proposed
recipient and other relevant informa-
tion, the Country Narcotics Coordi-
nator shall determine whether any
available information may warrant
withholding assistance or taking other
measures under this part, based on the
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§140.6

criteria set forth in §140.6(b). If, during
that period, the Country Narcotics Co-
ordinator determines that available in-
formation does not so indicate, he or
she shall notify the proposing agency
that the assistance may be provided to
the proposed recipient.

(5) If, during the initial fourteen-day
period, the Country Narcotics Coordi-
nator determines that information ex-
ists that may warrant withholding as-
sistance or taking other measures
under this part, then the Country Nar-
cotics Coordinator shall have another
fourteen calendar days to make a final
determination whether the assistance
shall be provided or withheld or such
other measures taken.

(6) A decision to withhold assistance
or to take other measures based on in-
formation or allegations that a key in-
dividual who is a senior government of-
ficial of the host nation has been con-
victed of a narcotics offense or has
been engaged in drug trafficking shall
be made by the Assistant Secretary of
State for International Narcotics and
Law Enforcement Affairs, or by a high-
er ranking official of the Department
of State, in consultation with other ap-
propriate bureaus and agencies. For
the purpose of this part, ‘‘senior gov-
ernment official”’ includes host nation
officials at or above the vice minister
level, heads of host nation law enforce-
ment agencies, and general or flag offi-
cers of the host nation armed forces.

(b) Criteria to be Applied. (1) A deci-
sion to withhold assistance or take
other measures shall be based on
knowledge or reason to believe that the
proposed recipient, within the past ten
years, has:

(i) Been convicted of a narcotics of-
fense as defined in this part; or

(ii) Been engaged in drug trafficking,
regardless of whether there has been a
conviction.

(2) Factors that may support a deci-
sion to withhold assistance or take
other measures based on reason to be-
lieve that the proposed recipient has
been engaged in drug trafficking ac-
tivities within the past ten years when
there has been no conviction of such an
offense may include, but are not lim-
ited to, the following:

(i) Admission of participation in such
activities;
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(ii) A long record of arrests for drug
trafficking activities with an unex-
plained failure to prosecute by the
local government;

(iii) Adequate reliable information
indicating involvement in drug traf-
ficking.

(3) If the Country Narcotics Coordi-
nator knows or has reason to believe
that a key individual (as described in
§140.6(a)(3)) within a proposed recipient
entity has been convicted of a nar-
cotics offense or has been engaged in
drug trafficking under the terms of
this part, the Country Narcotics Coor-
dinator must then decide whether
withholding assistance from the entity
or taking other measures to structure
the provision of assistance to meet the
requirements of section 487 is war-
ranted. This decision shall be made in
consultation with the agency proposing
the assistance and other appropriate
bureaus and agencies. In making this
determination, the Country Narcotics
Coordinator shall take into account:

(i) The extent to which such indi-
vidual would have control over assist-
ance received;

(ii) The extent to which such indi-
vidual could benefit personally from
the assistance;

(iii) Whether such individual has
acted alone or in collaboration with
others associated with the entity;

(iv) The degree to which financial or
other resources of the entity itself
have been used to support drug traf-
ficking; and

(v) Whether the provision of assist-
ance to the entity can be structured in
such a way as to exclude from the ef-
fective control or benefit of the assist-
ance any key individuals with respect
to whom a negative determination has
been made.

(c) Violations Identified Subsequent to
Obligation. The foregoing procedures
provide for a determination before
funds are obligated. If, however, subse-
quent to an obligation of funds an as-
sistance recipient or a key individual
of such recipient is found to have been
convicted of a narcotics offense or to
have been engaged in drug trafficking
(e.g., the head of a recipient entity
changes during the course of an activ-
ity and the new head is found to have

592



Department of State

been engaged in drug trafficking), ap-
propriate action should be taken, in-
cluding, if necessary, termination of
the assistance. Agreements shall be
written to permit termination of as-
sistance in such circumstances.

§140.7 Multilateral institutions
international organizations.

Assistance provided to or through
multilateral institutions or inter-
national organizations is subject to
this part as follows:

(a) Where the government agency
providing assistance has reasonable
grounds to suspect that a recipient
multilateral institution or inter-
national organization may be or may
have been involved in drug trafficking,
the provisions of §140.6 shall apply.

(b) Where the government agency
providing assistance designates the re-
cipient of assistance from the multilat-
eral institution or international orga-
nization and the designated recipient is
a covered individual or entity, the pro-
visions of this part shall apply as if the
assistance were provided directly to
the designated recipient.

(c) Where the government agency
providing assistance does not designate
the recipient of assistance from the
multilateral institution or inter-
national organization, this part do not
apply, other than as provided in para-
graph (a) of this section, except that
the agency’s agreement with the multi-
lateral institution or international or-
ganization shall stipulate that such en-
tity is to make reasonable efforts, as
necessary, to ensure that the assist-
ance is not diverted in support of drug
trafficking.

and

Example: The State Department provides
$600,000 to the United Nations for the United
Nations Drug Control Program, specifically
designating that Government D of a covered
country receive $150,000 and Corporation E
receive $60,000 for training programs in a
covered country. Individuals who will re-
ceive training are not specifically designated
by the State Department. The United Na-
tions is a covered entity based on §140.4(a)(1);
Government D is a covered entity based on
§§140.4(b) and 140.7(b); Corporation E is not a
covered entity under §§140.4(b) and 140.7(b)
because it has been designated to receive less
than $100,000 in assistance (§140.3(c)(2)). Par-
ticipant trainees are not covered individuals
because they fall under the exception con-
tained in §140.7(c) (see also §140.4(a)(2)).

§140.9

§140.8 Recipients of scholarships, fel-
lowships, and participant training.

(a) Procedures. Individuals who are lo-
cated in a covered country and who are
proposed recipients of scholarships, fel-
lowships, or participant training, ex-
cept those falling under the exception
contained in §140.7(c), are subject to
the review procedures, criteria, and
procedures concerning violations iden-
tified subsequent to obligation of funds
set forth in §140.6. Such review of re-
cipient individuals is in addition to the
provisions applicable to the recipient
entity providing the assistance.

(b) Certifications. Individuals who are
located in a covered country and who
are proposed recipients of scholarships,
fellowships, or participant training
shall also be required to certify prior
to approval that, within the last ten
years, they have not been convicted of
a narcotics offense, have not been en-
gaged in drug trafficking, and have not
knowingly assisted, abetted, conspired,
or colluded with others in drug traf-
ficking. False certification may sub-
ject the assistance recipient to U.S.
criminal prosecution under 18 U.S.C.
Sec. 1001 and to withdrawal of assist-
ance under this part.

§140.9 Other non-governmental enti-
ties and individuals.

(a) Procedures. Section 140.9 applies to
private voluntary agencies, edu-
cational institutions, for-profit firms,
other non-governmental entities and
private individuals. A non-govern-
mental entity that is not organized
under the laws of the United States
shall be subject to the review proce-
dures and criteria set forth in §140.6(a)
and (b). A non-governmental entity
that is organized under the laws of the
United States shall not be subject to
such review procedures and criteria.
However, an agency providing assist-
ance shall follow such review proce-
dures and criteria, as modified by sec-
tion §140.14, if the agency has reason-
able grounds to suspect that a proposed
U.S. non-governmental entity or a key
individual of such entity may be or
may have been involved in drug traf-
ficking or may have been convicted of
a narcotics offense. Procedures set
forth in §140.6(c) concerning violations
identified subsequent to obligation
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§140.10

shall apply to both U.S. and foreign
non-governmental entities.

Examples: (1) A $100,000 grant to a covered
U.S. university for participant training
would not be subject to the review proce-
dures and criteria in §140.6(a) and (b). How-
ever, a proposed participant would be subject
to the review procedures and criteria in
§140.6(a) and (b) as part of the agency’s ap-
proval process.

(2) A $100,000 grant to a covered foreign pri-
vate voluntary agency for participant train-
ing would be subject to the review proce-
dures and criteria in §140.6(a) and (b). In ad-
dition, each proposed participant would be
subject to the review procedures and criteria
in §140.6(a) and (b) as part of the agency’s ap-
proval process.

(b) Refunds. A clause shall be in-
cluded in grants, contracts, and other
agreements with both U.S. and foreign
non-governmental entities requiring
that assistance provided to or through
such an entity that is subsequently
found to have been engaged in drug
trafficking, as defined in this part,
shall be subject to refund or recall.

(c) Certifications. Prior to approval of
covered assistance, key individuals (as
described in §140.6(a)(3)) in both U.S.
and foreign non-governmental entities
shall be required to certify that, within
the last ten years, they have not been
convicted of a narcotics offense, have
not been engaged in drug trafficking
and have not knowingly assisted, abet-
ted, conspired, or colluded with others
in drug trafficking. False certification
may subject the signatory to U.S.
criminal prosecution under 18 U.S.C.
Sec. 1001.

§140.10 Intermediate
tions.

(a) Treatment as Non-Governmental En-
tity or as a Foreign Govermment Entity.
Intermediate credit institutions
(‘““ICIs”’) shall be subject to either the
procedures applicable to foreign gov-
ernment entities or those applicable to
non-governmental entities, depending
on the nature of the specific entity.
The Assistant Secretary of State for
International Narcotics and Law En-
forcement Affairs or the Assistant Sec-
retary’s designee, in consultation with
the agency proposing the assistance
and other appropriate bureaus and
agencies, shall determine (consistent
with the definition of ‘‘foreign state”

credit institu-

22 CFR Ch. | (4-1-03 Edition)

set forth in the Foreign Sovereign Im-
munities Act, 28 U.S.C. 1603(a) and
made applicable by §140.5) whether the
ICI will be treated as a non-govern-
mental entity or a foreign government
entity.

(b) Refunds. In addition to measures
required as a consequence of an ICI’s
treatment as a non-governmental enti-
ty or a foreign government entity, a
clause shall be included in agreements
with all ICIs requiring that any loan
greater than $1,000 provided by the ICI
to an individual or entity subsequently
found to have been convicted of a nar-
cotics offense or engaged in drug traf-
ficking, as defined in this part, shall be
subject to refund or recall.

§140.11 Minimum enforcement proce-
dures.

Sections 140.6 through 140.10 rep-
resent the minimum procedures that
each agency providing assistance must
apply in order to implement FAA Sec-
tion 487. Under individual cir-
cumstances, however, additional meas-
ures may be appropriate. In those
cases, agencies providing assistance are
encouraged to take additional steps, as
necessary, to ensure that the statutory
restrictions are enforced.

§140.12 Interagency review

dures.

proce-

If the agency proposing the assist-
ance disagrees with a determination by
the Country Narcotics Coordinator to
withhold assistance or take other
measures, the agency may request that
the determination be reviewed by the
Assistant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs in coordination with
other appropriate bureaus and agen-
cies. Unless otherwise determined by
the Assistant Secretary of State for
International Narcotics and Law En-
forcement Affairs, the assistance shall
continue to be withheld pending resolu-
tion of the review.

§140.13 Notification to foreign entities
and individuals.

(a) Unless otherwise determined
under §140.13(b), if a determination has
been made that assistance to a foreign
entity or individual is to be withheld,
suspended, or terminated under this
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part, the agency administering such as-
sistance shall so inform the affected
entity or individual. Except as the
agency administering such assistance,
the Country Narcotics Coordinator,
and the agency or agencies that are the
source of information that formed the
basis for withholding, suspending, or
terminating assistance may otherwise
agree, the entity or individual shall be
notified solely of the statutory basis
for withholding, suspending, or termi-
nating assistance.

(b) Before such notification, the
Country Narcotics Coordinator shall be
responsible for ascertaining, in coordi-
nation with the investigating agency,
that notification would not interfere
with an on-going criminal investiga-
tion. If the investigating agency be-
lieves that there is a significant risk of
such interference, the Country Nar-
cotics Coordinator, in coordination
with the investigating agency, shall de-
termine the means of compliance with
this statute that best minimizes such
risk.

§140.14 Special procedures for U.S. en-
tities and individuals.

(a) If the Country Narcotics Coordi-
nator makes a preliminary decision

§140.14

that evidence exists to justify with-
holding, suspending, or terminating as-
sistance to a U.S. entity, U.S. citizen,
or permanent U.S. resident, the matter
shall be referred immediately to the
Assistant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs for appropriate action, to
be taken in consultation with the agen-
cy proposing the assistance and the
agency or agencies that provided infor-
mation reviewed or relied upon in mak-
ing the preliminary decision.

(b) If a determination is made that
assistance is to be withheld, suspended,
or terminated under this part, the As-
sistant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs, or the Assistant Sec-
retary’s designee, shall notify the af-
fected U.S. entity, U.S. citizen, or per-
manent U.S. resident and provide such
entity or individual with an oppor-
tunity to respond before action is
taken. In no event, shall this part be
interpreted to create a right to classi-
fied information or law enforcement
investigatory information by such en-
tity or individual.
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